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STATEMENT OF QUESTIONS INVOLVED 

1. Were the rules with respect to joinder of parties 
defendant, and of charges, laid down by the decisions of 
this Court, abrogated by Criminal Rule 5(a), of the Mu¬ 
nicipal Court for the District of Columbia? 

2. Can the drivers of two vehicles which accidentally 
collide at a street intersection, causing the death of a 
third party, properly be joined in a single information 
charging them jointly with causing the death in violation 
of the Negligent Homicide Act, D. C. Code, 40-606, where 
prior to the collision each driver was operating his sepa¬ 
rate vehicle on a different street, upon his own objective, 
entirely independent of the other, and with no concert of 
action between the two, who were complete strangers to 
each other and unaware of each other’s presence until a 
moment before the collision? 
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MttitpJi States (Enurt of Appeals 

Foe the District of Columbia Circuit 


No. 11,291 


Joseph M. Simcic, Appellant, 


v. 

United States of America, Appellee. 


Appeal from the Municipal Court of Appeals 
for the District of Columbia 


BRIEF OF APPELLANT 


In this brief, the appellant will be designated as the 
“defendant Simcic’ ’. 

JURISDICTIONAL STATEMENT 

This is an appeal from the judgment of the Municipal 
Court of Appeals for the District of Columbia affirming 
the judgment of the Municipal Court for the District of 
Columbia, entered upon a jury verdict convicting the de¬ 
fendant Simcic of violation of the Negligent Homicide Act. 

This Court has jurisdiction under the provisions of 
Section 8, Act of April 1, 1942, c. 207, 56 Stat. 190, 196, 
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and pursuant to the order of this Court of February 29, 
1952, allowing an appeal herein. 

STATEMENT OF THE CASE 

The defendant Siracic was charged, tried by jury, and 
convicted of the offense of Negligent Homicide in the 
Criminal Division of the Municipal Court for the District 
of Columbia. The case against Simcic was tried jointly 
before the same jury with the same charge against Alex¬ 
ander R. Miciotto, who has also been allowed an appeal 
to this Court (Case No. 11292). 

The charge of negligent homicide herein arose out of a 
collision between a Capital Transit Company bus, oper¬ 
ated by the defendant Simcic southward on 20th Street, 
N. W., and an automobile driven bv Alexander R. Miciotto 
going eastward on K. Street, N. W. in the city of Wash¬ 
ington. The collision occurred at the intersection of the 
two streets. One or both of these vehicles, after the col¬ 
lision between them, struck a Buick automobile being 
driven northward on 20th Street, by one Heston Simon. 
As the result of the impact, Heston Simon was thrown 
from his car and killed. 

The Government filed two separate informations charg¬ 
ing the defendant Simcic, and the driver of the automo¬ 
bile, Miciotto, each separately with causing the death of 
Heston Simon in violation of the Negligent Homicide Act. 
The defendant in each case was separately arraigned, 
separately pleaded and separately demanded trial by jury. 
(R-588). The Government then moved to consolidate the 
two informations for trial before the same jury. This 
motion was opposed by each defendant, and upon hearing 
in the Fnited States Branch of the Court, was denied. 
(R-588-589). 
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The defendant Simcic was then brought to trial upon 
the separate Information against him, and upon the jury 
being unable to agree upon a verdict, was dis¬ 
charged and the defendant Simcic was held over for a 
new trial. (R-589). Thereafter, over the objection of 
both defendants, another judge presiding in the Jury 
Branch of the Court, permitted the Government to enter 
a nolle prosequi of the two informations above mentioned, 
and to immediately tile the Information in the present 
case (R-589). 

Oral motions to dismiss said information on the ground 
of misjoinder were immediately made, and were over¬ 
ruled, and both defendants, over their protests, were then 
jointly arraigned, compelled to jointly plead, and jointly 
demanded trial by jury. 

The defendant Simcic, before the trial, filed a motion 
to dismiss the information upon the ground, among others, 
of misjoinder of the parties defendant, misjoinder of 
offenses, and defectiveness of the Information (Jt. App. 
5A). This motion was denied. (Jt. App. 4A). 

At the commencement of the joint trial, the aforesaid 
motions were renewed, and again denied (Jt. App. 9A). At 
the same time, the defendant Simcic moved the Court tore- 
quire the Government to elect whether the proof in the 
case under the Information was to be as to a joint or 
several charge. This motion was granted, and the Gov¬ 
ernment elected to prosecute the defendants as joint of¬ 
fenders. (Jt. App. 10A). 

At the close of the Government’s evidence, the defend¬ 
ant Simcic moved for a directed verdict of Not Guilty 
upon the ground of misjoinder, and for a severance upon 
the ground of the prejudicial effect of the joint trial as 
to each defendant, renewing all previous motions. All of 
said motions were denied (Jt. App. 11 A). 
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After verdict, the defendant Simcic moved, in the alter¬ 
native for a new trial, arrest of judgment, or for judgment 
notwithstanding the verdict (Jt. App. 8A, 9A), grounding 
said motions as before upon the contention that there 
had been a misjoinder of parties and offenses. These 
motions were denied, (Jt. App. 3A) judgment of Guilty 
was entered upon the verdict (R-584), and from this judg¬ 
ment the defendant Simcic prosecuted an appeal to the 
Municipal Court of Appeals, which affirmed the action of 
the trial court in the above respects, and the defendant 
Simcic now prosecutes this appeal. 

STATUTES INVOLVED 

Title 40, Section 006, Code, D. C., 1940 (Negligent 
Homicide Act) 

“Any person who, by the operation of any vehicle at 
an immoderate speed or in a earless, reckless, or 
negligent manner, but not wilfully or wantonly, shall 
cause the death of another, shall be guilty of a mis¬ 
demeanor, and shall be punished by imprisonment 
for not more than one year or by a fine of not more 
than $1,000 or both.” 

Rules of the Municipal Court, Criminal Division. 

“Rule 5(a). Joinder of Defendants. Two or more 
defendants may be charged in the information if they 
are alleged to have participated in the same act or 
transaction or in the same series of acts or trans¬ 
actions constituting an offense or offenses.” 

STATEMENT OF POINTS 

1. The Municipal Court of Appeals erred in holding 
that Criminal Rule 5(a) of the Municipal Court permits 
joinder of the defendants and a joint trial, under the 
circumstances of this case. 
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2. The Municipal Court of Appeals erred in holding 
that Criminal Rule 5(a) of the Municipal Court abrogates 
the rules with respect to joinder of defendants, as set 
forth by the decisions of this Court in the cases of 
United States v. Geare, et al., 54 App. D. C. 30, 293 Fed. 
997; United States v. Interstate Properties, 80 IT. S. App. 
D. C. 392, 152 F. 2d 14; United States v. Hunt, 82 IT. S. 
App. D. C. 159, 163 F. 2d 833; and the decision of the 
Supreme Court in McElroy v. United States, 164 U. S. 
76, 17 S. Ct. 31, 41 L. Ed. 355. 

SUMMARY OF ARGUMENT 

1. Under the Negligent Homicide Act, D. C. Code 
1940, 40-606, the drivers of colliding vehicles may not be 
jointly charged with negligent homicide, where a death 
results, or compelled to stand a joint trial before the 
same jury, unless they are alleged and proven to have 
acted jointly in causing the collision and death. 

2. Separate Informations against the two defendants 
in this case could not have been properly consolidated, 
and therefore a joint charge and a joint trial of the two 
drivers was not permissible. 

ARGUMENT 

I. 

The Information in this case charges (Jt. App. 2A): 

“that one Alexander R. Miciotto and Joseph W. 
Simcic, late of the District aforesaid, on the 20th 
day of June in the year of our Lord one thousand 
nine hundred and 50, with force and arms, at the 
District Aforesaid, and within the jurisdiction of this 
Court, did then and there operate a certain motor 
vehicle, to wit: an automobile and a bus at an 
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immoderate rate of speed and in such a reckless, 
careless, and negligent manner as to cause and did 
cause the death of one Heston Simon ”. 

Obviously, the defendants could not have jointly oper¬ 
ated two separately driven vehicles at the same time. 
Collisions of vehicles invariably occur accidentally as the 
result of separate, independent acts or omissions of the 
drivers, as was the case here. 

The conceded and proven facts in the case, as presented 
to the trial court before, during, and after the trial, were 
conclusive upon the point that the two defendants here 
were two independent persons, operating different vehi¬ 
cles on different routes, bound upon missions wholly un¬ 
connected with each other, with no similar general pur¬ 
pose in view, and neither in any way responsible for the 
actions of the other. The collision which resulted in the 
death, was, therefore, merely the ultimate outcome of the 
separate, independent and individual acts or omissions 
of the separate drivers. 

The case falls within the general principles stated by 
this Court in the case of District of Columbia v. Hunt, 
82 U. S. App. D. C. 159, 163 F. 2d 833, as follows: 

<<• • # rp^ no t to be tried with another or 

others in whose cases the evidence would relate to a 
distinct, even though similar, act than that in which 
a defendant is alleged to have participated is a 
substantial procedural right. It is fundamental of 
our system of law that one person shall not be held 
criminally responsible for the independent act of 
another. And the fate, in a consolidated trial, of one 
defendant can hardly be unaffected by evidence relat¬ 
ing to the acts of others. * # 

The Municipal Court of Appeals decided (Jt. App. 12A, 
et seq.) that Criminal Rule 5 (a) of the Municipal Court 
is substantially the same as Federal Criminal Rule 8 (b), 
and therefore adopted the interpretation of that rule by 
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the Advisory Committee in its Preliminary Draft with 
notes and forms, as applying to the Municipal Court Rule. 
This interpretation would have permitted the defendants 
in the case of United States v. Geare, et al., 54 App. D. C. 
30, 293 Fed. 997, and the case of United States v. Inter¬ 
state Properties , 80 U. S. App. D. C. 392, to have been 
jointly indicted and tried. 

In the Geare case, supra, where the defendants "were 
jointly indicted for manslaughter in the death of one of 
the victims of the Knickerbocker Theatre disaster in 
Washington, a demurrer on the ground of mis-joinder 
was sustained, and in affirming the action of the lower 
Court, this court said: 

“At the outset we are confronted by the question of 
misjoinder of parties defendant. Tt is alleged that 
the defendants undertook and assumed jointly to con¬ 
struct the building, and the particular part each was 
to perform is then set out. One was to furnish the 
steel and one the cement, etc., one to draw the plans, 
one to superintend the construction, and another to 
inspect the work. Just in what way the one fur¬ 
nishing the steel could be responsible for the neglect 
of the others, and vice versa, does not appear. No 
joint contract is set out. Indeed, the only inference 
to be drawn from the indictment is that each one con¬ 
tracted individually to perform his particular part of 
the work. 

(2) It is elementary that, before one defendant 
can be held responsible for the criminal neglect of 
another, the connection or joint character of the un¬ 
dertaking must clearly appear. In the indictment 
there is nothing to show such a joint undertaking as 
would impose upon each of the defendants a personal 
duty and responsibility in respect of the entire under¬ 
taking. It is not sufficient to establish merely the 
common purpose to construct the theater building, 
but the undertaking must be such that the negligence 
of one will be imputable to all the others. 
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When certain persons combine to perform certain 
acts and some of them combine with others engaged 
in totally different acts, though all may have a simi¬ 
lar general purpose in view, it is error to join them 
in an indictment. Wilson v. United States, 190 Fed. 
427, 436, 111 C. C. A. 231, 240.” 

The Interstate Properties case turned on the question 
of whether there was any common law or statutory duty 
jointly owed by the defendants, and for want of such a 
showing this Court followed the reasoning of the Genre 
case and found a inis-joinder of the parties defendant. 

In the two eases last cited, the Court considered the 
same substantial rights of the defendants as in the case 
of District of Columbia v. Hunt, supra., quoted above. 
It is respectfully submitted that Congress did not dele¬ 
gate to the Municipal Court, as a part of its rule making 
power, the right to abridge the substantial rights of the 
parties in a Criminal prosecution. These rules have the 
force of law only insofar as they do not attempt to en¬ 
large the jurisdiction of the court. Wise v. Herzog, 72 
App. D. C. 335, 114 F. 2d 486. 

The Municipal Court of Appeals states (Jt. App. 15A, 
16A) “We find no decision prosentlv applicable which 
would bar a joinder under the facts in this case.” 
It cites the case of Shere v. United States, 87 App. D. C. 
289, 184 F. 2d 695, and others, as illustrative of the 
present practice under the Federal Criminal Ttules. The 
present case is to be distinguished from that line of 
case where the facts are such as to make it impossible 
to separate proof of one charge from proof of the other. 
It will be found in these cases, without exception, there 
was some concert of action between the defendants. 

Tt may be that, in the case at bar, the defendants could 
be held separately guilty of negligent homicide—that each 
by his negligence contributed to the death. The Municipal 
Court of Appeals, whether right or wrong, so decided in 
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the case of Prezzi v. United States, 62 A. 2d. 196, 76 W. 
L. R. 1128. But in that case, also, the same court held 
that the negligence of the other driver in a negligent 
homicide-collision case, may be considered by the jury 
only as one of the circumstances confronting the defend¬ 
ant bearing upon the question of whether under all the 
circumstances he was or was not negligent, and whether 
his negligence, if any, was the proximate cause of the 
death—citing Michigan cases to this effect. It is sub¬ 
mitted that the Court’s decision in the present case is 
inconsistent with the theory of its opinion in the Prezzi 
case. 

n. 

If the offenses and the defendants charged in sepa¬ 
rate Information could not have been consolidated, it is 
respectfully submitted that the defendants could not have 
been charged jointly in a single information. This merely 
states the converse of Criminal Rule 8(b) of the Federal 
Criminal Rules, entitled “Trial Together of Informa¬ 
tions”, which permits a consolidation only “if the offenses, 
and the defendants, if there be more than one, could have 
been joined in a single information”. This rule is in 
accord with the Federal statute on the subject, Title 18. 
Sec. 557, U. S. Code (Rev. Stat. Sec. 1024). which pro¬ 
vides : 

“When there are several charges against any person 
for the same act or transaction or for two or more 
acts or transactions of the same class of crimes or 
offenses, which may be properly joined, instead of 
having several indictments, the whole may be joined 
in one indictment in separate counts; and if two or 
more indictments are found in such cases the court 
may order them to be consolidated.” 

The test applied by the Courts in such cases is whether 
the charges and defendants “may be properly joined”, 
and the authorities have consistently held that where the 
charges against the defendants are several or separate. 
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even though the same charge may be made against more 
than one defendant, a joinder is not permissible and a 
joint trial is unauthorized. 

McElroy v. United States, 164 U. S. 76, 17 S. Ct. 

31, 41 L. Ed. 355. 

De Luca v. United States, 299 Fed. 741, 743. 

Zedd v. United States (C. C. A.) 11 Fed. 2d 96. 

United States v. DurJcee 

United States v. Rand, Fed. Cas. 15,008, 25 Fed. 

Cas. 939. 

Upon the facts in this case the defendant Simcic could 
not be said, by any process of reasoning to have brought 
himself within the provisions of the rule so as to be 
brought to a joint trial with the other defendant. The 
rule requires a concert of action between twro or more 
defendants, a joint legal duty, and such a joint under¬ 
taking between them as would impose upon each a re¬ 
sponsibility for the criminal neglect of the other. 

CONCLUSION 

The defendant Simcic was entitled, as a substantial 
right, to have a separate trial. He was deprived of that 
right by being misjoined with the other defendant and 
compelled to stand trial jointly with him. The judgment 
of the Municipal Court of Appeals for the District of 
Columbia ought therefore to be reversed, and the case 
remanded with instructions to grant said defendant a 
new' and separate trial. 


R. SlDN'EY JoHNSOX 

Attorney for Appellant. 





APPENDIX 





INDEX 


PAGE 


Information . 2 A 

Docket Entries . 3 A 

Motion to Dismiss, to Sever and for Other Relief.... 4 A 

Motion by Defendant Joseph M. Simcic to Dismiss 

the Information as to Him.. 5 A 

Motion for New Trial, Judgment N. 0. V., Dis¬ 
missal or Severance. 6 A 

Motion to Set Aside Verdict and Grant New Trial; 

Arrest Judgment; or for Judgment Notwith¬ 
standing the Verdict. 8 A 

Motions for Directed Verdict on Behalf of the 

Defendants. 11 A 

Opinion . 12 A 

















1 A 

litttlrii States (Court of Appeals 

Foe the Disteict of Columbia Cibcuit 


No. 11,290 


Alexander R. Miciotto, Appellant, 


v. 

United States of America, Appellee 


No. 11,291 

Joseph M. Simcic, Appellant 


v. 

United States of America, Appellee 


Appeal from the Municipal Court of Appeals 
for the District of Columbia 


JOINT APPENDIX 








5S4 Information 

IN THE MUNICIPAL COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal Division 

DISTRICT OF COLUMBIA, ss: 

February Term, A. D. 1951 

George Morrise Fay, Esquire, Attorney of the United 
States in and for the District of Columbia, who, for the 
said United States, prosecutes in this behalf, by William 
L. Shea, Esquire, one of his assistants, comes here into 
Court, at the District aforesaid, on the 16th day of Feb¬ 
ruary, in the year of our Lord, one thousand nine hun¬ 
dred and 51, in this said Term, and for the said United 
States, gives the Court here to understand and be in¬ 
formed, on the oath of one Frank H. Strickler that one 
Alexander R. Miciotto and Joseph M. Simic late of the 
District aforesaid, on the 20th day of June in the year 
of our Lord, one thousand nine hundred and 50 with 
force and arms, at the District aforesaid, and within the 
jurisdiction of this Court, did then and there operate a 
certain motor vehicle, to wit: an automobile and bus at 
an immoderate rate of speed and in such a reckless, care¬ 
less and negligent manner as to cause and did cause the 
death of one Heston Simon against the form of the stat¬ 
ute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, 
who, in this behalf prosecutes for the said United States, 
in manner and form as aforesaid, prays the consideration 
of the Court here in the premises, and that due proceed¬ 
ings may be had against the said Alexander R. Miciotto 
and Joseph M. Simeic in this behalf to make them answer 
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to the said United States touching and concerning the 
premises aforesaid. 

George Morris Fay 
Attorney of the United States 
in and for the District of 
Columbia. 

By (Signed) William L. Shea 

His said Assistant. 

Personally appeared Frank H. Strickler before me this 
16th day of February, A. D. 1951, and being duly sworn 
according to law, doth declare and say that the facts as 
set forth in the foregoing information are true. 

(Signed) William L. Shea 

Assistant Attorney of the United 
States in and for the District of 
Columbia. 

Filed Feb 16 12:38 PM ’51 
Walter F. Bramhall 

Clerk of Municipal Court, Washington, D. C. 

• # • • 

Docket Entries 

Feb. 16, 1951 
Ea. Plea Not Guilty 
Ea. Jury Trial demanded 

• * * # 

Motion to Dismiss, to Sever and for other Relief as to 
Miciotto filed this date J.M.B. 

Motion by Defendant Joseph M. Simcic to Dismiss In¬ 
formation as to him filed this date J.M.B. 

• # « • 

JUN 20 1951 Deft. Simcic Motion to set aside verdict 
and Grant New Trial arrest Judgment: or for Judgment 
notwithstanding to the Verdict Argued & Denied 

# • • • 
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JUN 2S 1951 

Deft, Miciotto—Motion for New Trial 
Judgment Nov—Dismissal or Severance 
Argued & Denied 

* # * * 

5/28/51 Verdict as to each deft Guilty. Judgment Each 
Guilty Ea. Cont. to file motion to 6/5/51 
HR T. D. Quinn 

June 4, 1951 Deft Miciotto Motion for New Trial Judg¬ 
ment NOV. Dismissal or severance—Filed 

# • • * 

Deft Simcic—Motion to set aside Verdict and Grant New 
Trial: arrest judgment: or for judgment 
Notwithstanding the Verdict. Filed 

• • * • 

Mar 30 1951 Judge Quinn 

Motion of deft. Joseph M. Simcic to dismiss information 

—Denied 

Further Motion of deft Miciotto to dismiss, to sever 

Denied 

• • • • 

586 Filed Feb 26 2 PM ’51 Walter F. Bramhall 
Clerk of Municipal Court, Washington, D. C. 


.1 lotion to Dismiss, to Sorer and for Other Relief 

The defendant, Miciotto, prays that the information 
in this cause be dismissed, or for other appropriate 
relief, on the following grounds: 

(1) Misjoinder. 

(2) The Record in the Court. 

(3) Ruling of Judge Howard. 

For Points and Authorities in support of this Motion. 
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see same in support of Opposition to Motion to Consoli¬ 
date in United States v. Miciotto, Criminal No. 482211. 

Respectfully submitted : 

(Signed) Nicholas J. Chase 
Nicholas J. Chase 
* # # # 

587 Filed Feh 26 2:36 PM ’51 Walter F. Bramhall 
Clerk of Municipal Court, Washington, D. C. 

Motion by Defendant Joseph M. Simcic to Dismiss 
the Information as to Him. 

The defendant, Joseph M. Simcic, moves that the infor¬ 
mation be dismissed as to him on the following grounds: 

1. The defendant, Joseph M. Simcic, has been in 
jeopardy of conviction of the same offense charged therein 
in the case of United States vs. Joseph M. Simcic, Crimi¬ 
nal No. 482,210, in this Honorable Court, terminated on 
February 16, 1951, by the entry of a nolle prosequi upon 
the motion of the United States attorney, without the con¬ 
sent and over the objection of this defendant. 

2. The said information is defective for misjoinder of 
the parties defendant therein named. 

3. The said information is defective for misjoinder of 
the offenses therein charged. 

4. The said information is defective for the reason 
that this defendant is not alleged to have participated 
with the defendant Alexander Miciotto in the same act 
or transaction or series of transactions constituting the 
offense therein charged against this defendant. 

R. Sidney Johnson, 

Attorney for Defendant, 
Joseph M. Simcic. 

• • * * 

600 Filed Apr 3 12:35 PM ’51 

Walter F. Bramhall Clerk 

On Friday, March 30, 1951, during the hearing of 
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motions filed by the defendants in the above cause, the 
defendant Miciotto orally moved the Court to dismiss 
the information or, in the alternative, for a severance 
for the reason that, inter alia, the said information was 
too vague and indefinite in that it failed to state whether 
the defendants were charged jointly or severally. The 
Court indicated that in its opinion the information 
charged the defendants jointly. The attorney for the 
United States said that he believed it charged the de¬ 
fendants both jointly and severally, but indicated that 
he did not wish to be bound by this statement in the 
absence of having studied this point. The defendants ob¬ 
jected and demanded certainty in the accusation. 

The Court denied the aforesaid oral motion to dismiss. 

Let this be filed: 

(Signed) T. D. Quinn 

Thomas F. Quinn, Judge 
» • * # 

606 Filed Jun 4 2:39 PM ’51 

Walter F. Bramhall Clerk 

Motion for New Trial, Judgment N. 0. V., 
Dismissal or Severance 

Comes now the defendant Miciotto by his attorneys 
and prays the Court either to grant a new trial, judg¬ 
ment notwithstanding the verdict, dismissal or severance. 

Each of the aforesaid Motions is timely filed and each 
is available as a remedy after verdict. 

The defendant asserts the following grounds in sup¬ 
port of the above Motions. 

• • # # 

6. The error inherent in the misjoinder became mani¬ 
fested by the verdict and the prejudice is now clear. 

7. The evidence does not prove that the defendants 
acted together in committing the alleged crime. The de- 
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fendants and each of them owed separate duties, not a 
joint duty. Keigwin states, “Two or more persons who 
unite in the commission of a crime, which is capable of 
joint commission, may be charged with the offense 
607 either by one indictment naming them all as joint 
offenders, or by several indictments against each, 
provided the crime is one which may be committed by 
one alone . . . though if a joinder of defendants appears 
likely to occasion inconvenience or prejudice in trying 
the charge, the Court may quash the indictment or direct 
that they be tried separately.’’ Further, Keigwin says, 
“Similar crimes committed by different persons acting 
without agreement or other connection, are not jointly 
committed. There must be a common design or concert 
of action: U. S. v. Dietrich, 126 Fed. 664; State v. Ed¬ 
wards, 16 Mo. 490. Several persons may be jointly guilty 
of manslaughter by negligence if they are all negligent 
whilst engaged in a common enterprise, as construction 
of a building: Ainsznorth v. U. S., 1 App. D. C. 518.” 

There is nothing in the rules of this Court or in the 
Federal "Rules of Criminal Procedure which changes the 
basic, statutory and common procedural law on the point. 
This Court must necessarily afford protection to a citizen 
where the joinder results in the conviction of a defendant 
upon the slightest evidence of negligence. A practical 
and sturdy view of justice gives full appreciation to the 
fact that where two motorists are involved in an accident 
the mere happening of the accident would lead the lay 
mind to the conclusion that had each driver been more 
careful the accident might not have occurred. To have 
joined in trial the defendants in this case, under all the 
evidence, obviously exposed this defendant to this risk 
and the prejudicial nature of the misjoinder and the de¬ 
nial of tho severance, we respectfully submit, are clear. 

8. The Court should grant a severance because of the 
prejudice in trying this defendant before the same jury 



with the defendant Simcic. The Haupt case, 136 F. (2d) 
661, makes clear the power of a court to grant a sever¬ 
ance at all stages of the trial and even after the verdict 

• • * * 

609 (Signed) Nicholas J. Chase 

Nicholas J. Chase 

* * • • 

610 Filed Jun 5 3:30 PM ’51 

Walter F. Bramhall, Clerk of Municipal Court 
Washington, D. C. 

Criminal No. 487727 

Motion to Set Aside Verdict and Grant New Trial; Arrest 
Judgment; or for Judgment Notwithstanding 

the Verdict. 

Now comes the defendant, Joseph M. Simcic, by his 
attomev of record, and moves the Court to set aside the 
verdict of Guilty returned against him in the above-en¬ 
titled action, and to grant a new trial herein, or, in the 
alternative, to arrest judgment, or to enter judgment of 
Not Guilty notwithstanding the verdict. And for grounds 
for said motion the said defendant shows to the Court 
the following, to wit: 

• • * • 

2. The information is defective for misjoinder of the 
defendant Simcic with the defendant Miciotto. 

# * * * 

4. The information fails to allege that the defendant 
Simcic and the defendant Miciotto were engaged in the 
same act or transaction or the same series of acts or 
transactions constituting an offense against the United 
States. 

5. The Court erred in compelling the defendant Simcic 
to be joined and tried together with the defendant Mi- 
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ciotto, before the same jury, and in proceeding with said 
trial to verdict. 

6. The Court erred in denying to the defendant Simcic 
a separate trial. 

7. The evidence at the trial proved conclusively that 
the defendant Simcic acted separately and not jointly 
with the defendant Miciotto, and that they were improp¬ 
erly joined in the information. 

611 8. The defendant Simcic cites and refers to his 

previous motions to dismiss denied by the Court, 
and by such reference now repeats the same and makes 
said motions a part hereof as though specifically set 
forth herein. 

• t • * 

12. The defendant Simcic was substantially prejudiced 
and deprived of a fair trial by being compelled to stand 
trial before the same jury with the defendant Miciotto. 

* • • • 

R. Sidney Johnson 

Attorney for defendant 
Joseph M. Simcic 

t # • t 

5 MR. JOHNSON: Tf your Honor please, at the 
proper time—T don’t know whether this is a proper 

time—T would like to renew the motions that T made— 
THE COURT: (Interposing) They may be consid¬ 
ered as renewed and denied. 

MR. JOHNSON: As to all motions that T filed. 
THE COURT: As to all motions. 

MR. JOHNSON: Upon the grounds stated. 

• • • • 

MR. RUBTN: # • # The motions which we are 

6 now renewing: the motion to dismiss because of a 
misjoinder of both parties defendant and of of¬ 
fenses: the second which we renew is a motion for a 
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severance because of prejudice inuring to the defendant 
Miciotto, lie being tried at the same time and before the 
same jury as the defendant Simcic; * * * 

• * * * 

THE COURT: All motions denied. 

MR. JOHNSON: If your Honor please, T would like 
to make one additional motion. 

THE COURT: All right. Go ahead. 

7 MR. JOHNSON: That the United States Attor¬ 
ney elect now whether the defendants are to be 

charged jointly or severally and whether the proof in 
the case required under the present information shall be 
as to a joint charge or a several charge. 

MR. RETSTNGER: Well, I am satisfied, your Honor, 
that the liability doesn’t show anything. The situation 
of this character is joint in nature. T only have this 
thought, however, that, in accordance with the cases and, 
T think, with the tradition of our criminal jurisdiction, 
it is quite apparent that, although the people are charged 
jointly, they may, nonetheless, he found guilty on a sev¬ 
eral basis. By that T mean that even in a felony matter, 
the ruling is that a jury may quite properly find only 
one of the two defendants guilty, which is always in their 
province. That is the only relationship T can see in the 
matter. 

TTTE COURT: You concede that they are charged 
jointly. 

AIR. RETSTNGER: Yes: they are charged jointly. 
THE COURT: All right. That ends that. 

* * * • 

8 THE COURT: But, of course, as T understand 
it. the jury could find one not guilty and the other 

guilty, or they could find both guilty or both not guilty. 
The Government might sustain the burden of proof as to 
one and not ns to the other in the minds of the jure. 
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That will depend on the proof offered by the Govern¬ 
ment. 

# * # * 

321 Motions for Directed Verdict on Behalf 

of the Defendants 

MR. JOHNSON: May it please the Court, at this time 
I wish to address the Court on the question of a directed 
verdict on behalf of defendant Sirncic * * * 

• • • • 

322 Now, I wish to submit to the Court at this time 
that the evidence on behalf of the Government 

clearly shows that these two defendants, particularly, the 
defendant Sirncic did not act in any respect jointly with 
the defendant Miciotto. The evidence is very plain that 
they were both engaged in separate acts and that, if they 
are to be found guilty by the jury in this case, they must 
be judged in the light of their separate actions and not 
their joint actions and, therefore, it is apparent from the 
evidence that they were entitled to separate trials and 
that it was highly prejudicial to the defendant Sirncic to 
compel him to be joined here with the other defendant. 
For that reason alone, a directed verdict is proper on his 
behalf at this time. 

* # * # 

333 MR. RFISTNGER: Do you care to hear from 
me, your Honor? T assume that the motions rela¬ 
tive to misjoinder are denied as to both ATr. Johnson and 
Mr. Rubin. 

THE COURT: Yes: you needn’t waste your time. 

• * # # 

MR. RUBIN: T renewed all previous motions. 

THE COURT: And you made a new motion on mis¬ 
joinder at this time. T denied that. You may have your 
exceptions. 
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MR. RUBIN: Just so we are perfectly clear, your 
Honor, may I state that I also made a motion for sever¬ 
ance ? 

THE COURT: Surely. The record may show that it 
is denied. 

• • • * 

649 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

• # • * 

Before Cayton, Chief Judge, Hood, Associate Judge, 
and Scott. Associate Judge of the Municipal Court, sit¬ 
ting by designation. 1 

CAYTON, Chief Judge: This was a prosecution under 
our Negligent Homicide Statute, Code 1940, 40-606,* and 
grew out of a collision at 20th and K Streets, N. W. at 
1 :30 in the morning when the lights were out and the 
intersection uncontrolled. Charged as defendants were 
Joseph M. Simcic, who was operating a bus south on 20th 
Street, and Alexander R. Miciotto, who was operating a 
private automobile east on K Street. The two vehicles 
collided at the intersection and one or both struck the 
third car, which was going north on 20th Street, with 
such force that the driver, Heston Simon, was thrown 
from it and killed. The information charged that the 
defendants “did then and there operate a certain motor 
vehicles, to wit: an automobile and bus at an immoderate 
rate of speed and in such a reckless, careless and negligent 
manner as to cause and did cause the death of one Hes¬ 
ton Simon against the form of the statute ...” Under 
that information the two defendants were tried together 

1 Code 1940, Supp. VII, 11-771. 

2 “Any person who, by the operation of any vehicle at an immod¬ 
erate rate of speed or in a careless, reckless, or negligent manner, 
but not wilfully or w’antonly, shall cause the death of another, shall 
be guilty of a misdemeanor . . .” 
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and both were found guilty by a jury. Both have ap¬ 
pealed their convictions. 

Appellants claim that it was improper to join them in 
the information and improper to try them together. The 
question of joinder is governed by Rule 5 (a) of the Crim¬ 
inal Division of the Municipal Court which provides: 
‘‘Two or more defendants may be charged in the infor¬ 
mation if they are alleged to have participated in the 
same act or transaction or in the same series of acts or 
transactions constituting an offense or offenses.” Appel¬ 
lant Miciotto says the defendants did not participate “in 
the same act or transaction . . . constituting an offense 
or offenses,” and also that the information did not allege 
that they did so. Tie also argues that the acts of immod¬ 
erate speed, negligence, carelessness or recklesness as¬ 
cribed to one defendant cannot be the same as those as¬ 
cribed to the other. Appellant Simcic argues that Rule 5 
requires some concerted action or a joint legal duty or 
undertaking between the two defendants. He says there 
was no such concerted action in this case. 

Both appellants rely on United States v. Genre , 54 
App. D. C. 30, 293 Fed. 997 (1923), a prosecution for 
involuntary manslaughter growing out of the death of a 
patron in a theater on whom the roof collapsed. There 
five defendants were charged with having caused the 
death: the architect, the steel fabricator, the cement con- 
ti'actor, the construction superintendent, and the work in¬ 
spector It was held that before one defendant can be 
held responsible for the criminal neglect of another, the 
connec ion or joint character of the undertaking must 
clearly appear and that since the negligence charged oc¬ 
curred while the defendants were engaged in the per¬ 
formance of lawful acts, the allegations that they unlaw¬ 
fully, feloniously, and carelessly failed to perform their 
separate obligations in a careful manner were mere con¬ 
clusions of the pleader. No facts being alleged from which 
joint liability could be inferred, the court ruled that no 
joint undertaking was shown. 
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Also relied on by appellants is United States v. Inter¬ 
state Properties. SO U. S. App. D. C. 392, 153 F. 2d 469. 
There three defendants were charged with manslaughter 
in the improper construction and maintenance of a dumb¬ 
waiter shaft resulting in a fatal fire. It was held that 
there was no sufficient allegation of violation of a common 
law duty jointly owed by the defendants “and, conse¬ 
quently, when weighed only in the common law balance, 
there was a misjoinder of defendants . . .” Citing Ains¬ 
worth v. United States, 1 App. D. C. 518, and United 
States v. Geare, 54 App. P. C. 30, 293 Fed. 997. 3 It is to 
be noted that neither of the cases just named were de¬ 
cided on the basis of any statute or rule of court concern¬ 
ing joinder: furthermore both cases are easily distin¬ 
guished on the facts from the case at bar. 

An explicit rule of the Municipal Court governs this 
case. That rule was adopted pursuant to express Con¬ 
gressional authority and has the force of law. 4 Since the 
Municipal Court "Rule is substantially the same as Fed¬ 
eral Criminal "Rule 8 (also adopted pursuant to Congres¬ 
sional authority), we may with profit consider the back¬ 
ground of the Federal "Rule and what was said about it 
by the Official Advisory Committee appointed by the Su¬ 
preme Court. Tn its report 5 the Committee noted that 
in the absence of any general statute providing for joinder 
of defendants, joinder was generally permitted if the de¬ 
fendants cooperated in the offense or had breached a 

3 To the same effect are McElroy v. United States, 164 U. S. 76; 
Sasser v. United States, 5 Cir., 29 F. 2d 76; Coco v. United States, 

8 Cir., 289 Fed. 33. 

4 Wise V. Herzog, 72 App. D. C. 335, 114 F. 2d 486; District of 
Columbia v. Hunt, 82 U. S. App. D. C. 159, 163 F. 2d 833. 

3 Federal Rules of Criminal Procedure, Preliminary Draft with 
Notes and Forms, Prepared by the Advisory Committee on Rules 
of Criminal Procedure Appointed by the Supreme Court of the 
United States, Following Rule 9, Note to Subdivision (b). (Rule 

9 at the time of the second draft was made Rule 8. Notes were the 
same.) U. S. Government Printing Office, Washington: 1943. 






15 A 


legal duty. Specifically the committee stated that at the 
time of drafting the Rules an indictment of two defend¬ 
ants in one count was permitted by all authority if the 
defendants acted jointly, but “not permitted by most au¬ 
thority, if A and B participated in the offense without 
cooperation.” The Committee interpreted the Rules as 
not only incorporating present general practice but going 
somewhat beyond it to permit joinder in such cases as 
United States v. Geare, supra; United States v. Dietrich, 
C. C. D. Neb., 126 Fed. 664; State v. Blackley, 191 Wash. 
23, 70 P. 2d 799. 

In State v. Blackley, just cited, the facts are strikingly 
similar to those before us on this appeal. There the in¬ 
formation alleged that one Bicknell had driven an auto¬ 
mobile stage partially off the highway without leaving 
sufficient clearance on the highway, and that Blackley, 
driving while intoxicated and in a reckless manner, struck 
the end of the stage, veered to the left, and collided with 
the automobile of a third person, G. M. Caylor, killing 
him. Bicknell and Blackley were charged in the same 
information with manslaughter. On motion the informa¬ 
tion was quashed and the State appealed. The Supreme 
Court of Washington reversed and said: 

“. . . The rule is that where but one crime is charged 
in the indictment or information, all who participate in 
its consummation may be joined as defendants in the 
same information, even though their contributions to the 
result may be by different methods or acts. . . . 

“Tn the case at bar, there is but one crime charged— 
the killing of G. M. Caylor by the negligent acts of the 
defendants. Notwithstanding the defendants are not 
charged with the same acts of negligence, they are prop¬ 
erly joined, since, under the facts alleged, the negligent 
acts of each contributed to the consummation of the 
crime.” 

We find no decision presently applicable which would 
bar a joinder under the facts of this case. The allegation 
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was in the language of the statute that the two defend¬ 
ants operated their vehicles ‘‘at an immoderate rate of 
speed and in such a reckless, careless and negligent man¬ 
ner as to cause and did cause the death of one Heston 
Simon against the form of the statute . . This lan¬ 
guage, we think it clear, brought the case under the pro¬ 
vision of Rule 5 and sufficiently alleged that in the opera¬ 
tion of their vehicles, defendants had participated in the 
same act. or transaction or in the same series of acts or 
transactions constituting the offense charged. This is the 
general effect of the decisions governing the present prac¬ 
tice under Federal Criminal Rules. Cataneo v. United 
States, 4 Oir., 167 F. 2d 820; Scheve v. United States , 87 
U. S. App. D. C. 2S9, 1S4 F. 2d 695; Malatkofski v. United 
States, 1 Cir., 179 F. 2d 905; United States v. Needleman, 
6 F. R. D. 205. 

Our decision in Hunt v. District of Columbia , D. C. 
Mun. App., 47 A. 2d 783, 74 W. L. R. 723, is of no help 
to defendants. There three defendants were charged 
with vagrancy for frequenting and being employed in a 
house of ill fame. We ruled that under 18 U. S. C. A. 
557 and Municipal Court Criminal Rule 5, it was not 
proper to consolidate the trials of defendants who had 
engaged separately and without concert of purpose in 
independent crimes of the same nature. We said, “Va¬ 
grancy is a status or condition and the statute punishes 
one for being a certain kind of person, not for the doing 
of an overt act,” and that it is not a crime that can be 
committed jointly or in concert because in essence it is a 
personal condition arrived at by a moole of living. We 
r/iled that though the acts were similar, they were not 
’ fie same act or the same series of acts. Affirming our 
decision, the T nited States Court of Appeals said, giving 
effect to Rule 5, that joinder depends upon allegations 
that the defendants participated in the “same act or 
transaction or in the same series of acts or transac¬ 
tions ...” District of Columbia v. Hunt, 82 T T . S. App. 





17 A 


D. C. 159, 161, 163 F. 2d 833. We rule that under the 
rule in question joinder of the defendants in this case 
was not improper. 

We turn next to the claim that there should have been 
separate trials of the two defendants. We know of no 
decision which would require us to rule that a severance 
should have been granted as a matter of right. On the 
contrary, the rule is that defendants jointly charged 
should be tried together and that granting separate trials 
is a matter of discretion. Lucas v. United States , 70 
App. D. 0. 92, 104 F. 2d 225. It is true that the Govern¬ 
ment had to prove the individual acts of the two defend¬ 
ants leading up to the collision. Tt is also true that the 
two defenses were separate and distinct and even an¬ 
tagonistic one to the other. Tt may also be true that each 
defendant’s chances of acquittal may have been better if 
he had a separate trial. But that by no means establishes 
their right to a severance. Appellant Afieiotto says that 
because the defenses were antagonistic to each other pre¬ 
judice should be assumed. But as we said in Prezzi v. 
United States, T). C. Afun. App., 62 A. 2d 196, 76 W. L. E. 
1128, “if appellant drove at an immoderate rate of 
speed and such act was a proximate or direct cause of the 
accident, appellant is not relieved from responsibility 
because the negligence of another concurred in producing 
the result.” Tn the light of the evidence and the jury 
instructions which we shall discuss later, we are of the 
opinion that this was a proper case in which to order 
a joint trial. Supporting our view of the matter are 
Ball v. United States. 163 T T . S. 662: Ball v. United 
States. 83 V. S. App. T). C. 166, 168 F. 2d 161. cert. den. 
334 T T . S. 853, rehearing den. 335 T T . S. 839: Baiter v. 
United States. 10 Cir., 189 F. 2d 343. 

• • • • 
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QUESTIONS PRESENTED 

The appellants, Simeic and Miciotto, were the drivers of 
a bus and a car which collided with each other and then 
crashed into another car, killing- its driver, Heston Simon. 

In the appellee’s opinion the questions are: 

1. Whether, in a negligent homicide prosecution charg¬ 
ing Simcic and Miciotto with criminal responsibility for 
Simon’s death, the Municipal Court correctly determined 
that its Rule 5(a) permitted joinder of the appellants in a 
single information. 

2. Whether it was error to deny Miciotto’s request for a 
separate trial. 
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COUNTERSTATEMENT OF THE CASE 

In a negligent homicide prosecution, D. C. Code 40-606, a 
Municipal Court jury found that the appellants, Simcic and 
Miciotto, caused the death of Heston Simon in a three- 
vehicle collision involving a bus operated by Simcic and 
automobiles operated by Miciotto and Simon. Simcic and 
Miciotto were fined $200 and placed on probation for six 
months; 120 days sentences of confinement were suspended 
(R. 585). On appeal the convictions were sustained in a 


( 1 ) 
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unanimous opinion of the Municipal Court of Appeals. 
This Court granted petitions by Simcic and Miciotto for 
review of the judgment of the Municipal Court of Appeals. 

The cases arose after Simon was killed in a collision at 
1:30 a.m. at the then uncontrolled intersection of Twentieth 
and Iv Streets, X. AY. in the District of Columbia. Simon, 
the decedent, was driving north on Twentieth Street, taking 
his wife home from her employment at the State Depart¬ 
ment. Miciotto was driving east on Iv Street, coming from 
Arlington, Virginia. Simcic was driving a bus south on 
Twentieth Street. Simcic and Miciotto, approaching at 
right angles, first collided with each other, then both crashed 
into Simon’s car. Simon was thrown from his car to the 
street, sustaining a fractured skull and a crushed chest, and 
was pronounced dead at the scene of the collision at 1:40 
a.m. (R. 62). 

In Municipal Court Simcic and Miciotto were joined as 
defendants in an information charging that by operation of 
their vehicles at an immoderate rate of speed and in a reck¬ 
less, careless, and negligent manner, they had caused 
Simon’s death (J.A. 2A). This joinder of Simcic and Mici¬ 
otto was based on a rule adopted by the Municipal Court 
which provided that 

Two or more defendants may be charged in the infor¬ 
mation if they are alleged to have participated in the 
same act or transaction or in the same series of acts or 
transactions constituting an offense or offenses. 

The Municipal Court, holding that its rule permitted the 
joinder, denied motions to dismiss the information. On 
appeal the Municipal Court of Appeals affirmed the convic¬ 
tions of Simcic and Miciotto over their objections that the 
Municipal Court rule did not permit their joinder. The 
court also held that it found no abuse of discretion in deny¬ 
ing Miciotto’s request for a separate trial. 
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STATUTES AND RULE INVOLVED 

I). C. Code, 40-606. Negligent Homicide. 

Any person who, by the operation of any vehicle at 
an immoderate rate of speed or in a careless, reckless, 
or negligent manner, but not wilfully or wantonly, shall 
cause the death of another, shall be guilty of a misde¬ 
meanor, and shall be punished by imprisonment for not 
more than one year or by a fine of not more than $1,000 
or both. 

D. C. Code 40-608. Immoderate Speed not Dependent on 
Legal Rate of Speed. 

In any prosecution under sections 40-606 or 40-607, 
whether the defendant was driving at an immoderate 
rate of speed shall not depend upon the rate of speed 
fixed by law for operating such vehicle. 

Rules of the Municipal Court, Criminal Division, Rule 
5(a). Joinder of Defendants. 

Two or more defendants may be charged in the in- 
formation if they are alleged to have participated in 
the same act or transaction or in the same series of acts 
or transactions constituting an offense or offenses. 

Pub. L. 512, 77th Cong., 2d Sess., 56 Stat. 190 (1942): 
Sec. 5 # # * 

(b) The Municipal Court for the District of Colum¬ 
bia shall have the power and is hereby directed to pre¬ 
scribe, bv rules, the forms of process, writs, pleadings 
and motions, and practice and procedure in such court, 
to provide for the efficient administration of justice, 
and the same shall conform as nearly as may be prac¬ 
ticable to the forms, practice, and procedure now ob¬ 
taining under the Federal Rules of Civil Procedure. 
Said rules shall not abridge, enlarge, or modify the sub¬ 
stantive rights of any litigant. After their effective 
date all laws in conflict therewith shall be of no further 
force or effect: Provider!, however. That nothing in this 
section shall be construed to require any change in the 
existing rules, procedure, or practice now in effect in 
the small claims and conciliation branch of the pres- 
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ently constituted Municipal Court of the District of 
Columbia; nor shall this Act or any section thereof in 
anv wav repeal or modify the provisions of the Act of 
March 5, 1938 (52 Stat. 103, ch. 43), establishing said 
small claims and conciliation branch. 

SUMMARY OF ARGUMENT 

Joinder of these two drivers, participants in the collision 
fatal to a third driver, was governed by Municipal Court 
Rule 5(a). That rule permits joinder of defendants “if 
they are alleged to have participated in the same act or 
transaction or in the same series of acts or transactions con¬ 
stituting an offense or offenses.” The rule does not require 
that there be an allegation of concert of action or coopera¬ 
tion between the defendants. The holding to that effect by 
the Municipal Court, interpreting one of its own rules, is in 
accord with the command that the rules are to be construed 
to eliminate unjustifiable expense and delay, and is entitled 
to great weight. 

Miciotto's contention that the 1921 Act of Congress pro¬ 
hibited adoption by the Municipal Court of the rule which 
permits the joinder here, fails either to recognize, or to 
give it the required effect, the statute passed twenty years 
later when the local courts were reorganized. 56 Stat. 190 
(1942). That statute clearly gives the court power to pre¬ 
scribe rules “for the efficient administration of justice”, 
and provides that after the effective date of such rules that 
laws to the contrary are to “be of no further force or 
effect.” 

Miciotto and Simcic, properly joined, were properly tried 
together. 'Whether, despite this joinder, Miciotto might 
have had a separate trial was a question addressed to the 
sound discretion of the trial court. Miciotto fails here, as 
he did in both courts below, to show that his trial with 
Simcic was not a fair one. 
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ARGUMENT 

I 

Miciotto and Simcic, Drivers of Two of the Vehicles in a Three- 

Vehicle Collision Which Caused the Death of the Third 

Driver, Heston Simon, Were Properly Joined in the Same 

Information Charging Them with Negligent Homicide, D. C. 

Code 40-606 

Tliis appeal arises from a prosecution for violation of 
the Negligent Homicide Act, D. C. Code 40-606, which makes 
it a crime to cause the death of another person by operat¬ 
ing one’s vehicle at an immoderate rate of speed or in a 
careless, reckless, or negligent manner. Here the two de¬ 
fendants were the drivers of vehicles which collided with 
each other and then with a third vehicle, killing its driver. 
The question is whether it was proper to join both drivers 
in the same information. 

Joinder here was governed by Rule 5(a) of the Municipal 
Court Rules which provided that: 

Two or more defendants may be charged in the infor¬ 
mation if they are alleged to have participated in the 
same act or transaction or in the same series of acts 
or transactions constituting an offense or offenses. 

The Municipal Court determined that its rule permitted 
the joinder. That interpretation by the Municipal Court 
of one of its own rules was affirmed by the Municipal Court 
of Appeals in a unanimous opinion. AVe submit that the 
joinder was clearly correct under the rule in question and 
that on review the court’s construction of its own rule, 
as well as that of the Municipal Court of Appeals, is en¬ 
titled to great weight. 1 The argument of both appellants 
that joinder under the rule requires a concert of action or 

1 Simmons v. Morrison, 13 App. D.C. 161, 171 (1898): “Now. as 
to the construction of a rule of court, and as to its scope and 
purpose. great weight is to be given to the opinion of the court 
by which it has been promulgated and whose practice it has been 
intended to regulate; and if we had any doubt upon the subject, 
we would be disposed to resolve the doubt in favor of the construc¬ 
tion thus given.” 
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cooperation has been rejected by both lower courts. We 
submit that they have correctly construed the rule as 
requiring only that the defendants take part in the same 
act or transaction or series of acts or transactions—not that 
they cooperate therein. 

The purpose of the Municipal Court Rules, as well as 
the Federal Rules, is to “provide for the just determina¬ 
tion of every criminal proceeding:. They shall be construed 
to secure simplicity in procedure, fairness in administra¬ 
tion and the elimination of unjustifiable expense and delay.” 
Rule 1, Municipal Court, Criminal Division; Rule 1, Federal 
Rules of Criminal Procedure. The construction of the 
joinder rule ure;ed by both appellants could only increase 
the expense and delay in prosecutions of this kind. The 
negligent homicide statute makes it an offense to operate 
one’s vehicle at an immoderate rate of speed, or in a care¬ 
less, or reckless, or negligent manner, and thereby cause 
the death of another person. 2 Immoderate rate of speed 
is not dependent on the legal rate of speed, 3 but upon the 
circumstances existing at the time. Thus, the question 
whether a vehicle has been operated in one of the four 
ways proscribed by the statute is dependent upon an ap¬ 
praisal of all the circumstances existing at that time, in¬ 
cluding whether there were other vehicles approaching, and 
the manner in which these approaching vehicles were being 
operated. Further, even if one’s vehicle has been operated 
in a manner banned by statute, there still remains the 
question when two vehicles collide and kill a third person, 
whether only one, or both, of the two colliding drivers 
may be responsible for the death of the third person. Here, 
an intelligent appraisal of the guilt of either defendant 
could have been made only after consideration of the man¬ 
ner of operation of both defendants’ vehicles and also 
whose operation (here both) was the cause of Simon’s 
death. Accordingly, joinder in this situation did not have 
as a result the introduction of evidence unrelated to the 
guilt of either defendant. Thus, while it seems to be con- 


2 D. C. Code § 40-606. 

3 D. C. Code § 40-608. 
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ceded by both appellants that on the evidence before it 
this jury could have determined the guilt or innocence of 
either appellant alone, they contend that that same jury 
could not appraise the guilt or innocence of both. We sub¬ 
mit that the rule ought not he construed to mean that two 
lengthy trials resulting in the same evidence are necessary 
where one should suffice. 4 Moreover, the construction of 
the rule by the courts below does not make it mandatory 
that all drivers who collide and kill another be tried to¬ 
gether. The trial court is still free to grant separate trials 
where is is shown that the interest of justice requires that 
course. 

The only case we find on facts similar to those here pre¬ 
sented is State v. Blackley, 191 Wash. 23,20 P. 2d 799. There 
the information alleged that one Bicknell had driven an 
automobile stage partially off the highway without leaving 
sufficient clearance on the highway, and that Blackley, driv¬ 
ing while intoxicated and in a reckless manner struck the 
end of the stage, veered out onto the highway and collided 
with the automobile of a third person, Cavlor, and killed 
him. Bicknell, the driver of the stage, and Blackley, the 
driver of the careening car were both charged in the same 
information with manslaughter. The trial court quashed 
the information. However, on appeal the Supreme Court 
of Washington reversed the trial court, saying: 

. . . The rule is that where but one crime is charged 
in the indictment or information, all who participate in 

4 See also United States v. Smith, 112 F. 2d S3 (2 Cir. 1940): 

141 W c arc mindful of appellant's contention that she was 
prejudiced by the consolidation. That she suffered some 
disadvantage is not improbable, for, even when cautioned, 
juries arc apt to regard with a more jaundiced eye a person 
charged with two crimes than a person charged with one. 
But Congress has authorized consolidation in the belief that 
public considerations of economy and speed outweigh possible 
unfairness to the accused. United States v. Silverman, supra. 
While unlimited use of this statute should not be tolerated in 
the name of convenience alone, consolidation should be per¬ 
mitted when, as here, the charges arc so closely connected that 
all the evidence produced in court would have been admissible 
if any one of the indictments had been brought to trial alone. 
112 F. 2d at So. 
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its consummation may be joined as defendants in the 
same information, even though their contributions to 
the result may be by different methods or acts. . . . 

In the case at bar, there is but one crime charged— 
the killing of G. M. Caylor by the negligent acts of the 
defendants. Notwithstanding the defendants are not 
charged with the same acts of negligence, they are 
properly joined, since, under the facts alleged, the negli¬ 
gent acts of each contributed to the consummation of 
the crime. 

It should be pointed out that the Blackley case was decided 
in the absence of a specific rule of procedure. "We submit 
that it is the sound view of joinder where concurrent acts 
of negligence are alleged to have resulted in the death of a 
third party. 

District of Columbia v. Hunt, 82 U. S. App. D. C. 159, 
163 F. 2d 833, involved three women, each charged in sep¬ 
arate offenses (vagrancy) not the result of participation in 
the same act or transaction or same series of acts or trans¬ 
actions. The Hunt case would be analogous to the situation 
where the negligent operation of automobiles by A, B, and 
C, respectively, caused the death of persons at intersections 
X, Y, and Z, respectively, with no connection between any 
of the offenses in any manner. Consideration of the facts of 
the death at corner X caused by A would have no bear¬ 
ing or responsibility for the deaths at Y and Z caused by 
B and C. That, however, is not this case for each of the 
defendants has always insisted that his guilt could be con¬ 
sidered only with reference to the actions of the other de¬ 
fendant. Obviously the Hunt case is not applicable. 

The Ccarc;' and Interstate Properties 0 cases involved 
cases of joint liability, i.e., where each defendant would be 
held responsible for the criminal neglect of the others. The 
indictments were held to be bad, there being no facts alleged 
from which joint liability could be inferred. However, in 
this case neither defendant has been held criminally respon¬ 
sible for the acts of the other. Each defendant has been 


■' United States v. Geare , 54 App. D.C. 30, 293 Fed. 997. 

6 United States v. Interstate Properties, 80 U.S. App. D.C. 392, 
153 F. 2d 469. 
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tried and found guilty only for his own acts. Moreover, 
in the Interstate Properties case, where the indictment 
had been filed prior to the effective date of the Fed¬ 
eral Rules of Criminal Procedure, this Court said that 
there was a misjoinder when the indictment was “weighed 
only in the common law balance.” Neither case was decided 
on the basis of any statute or rule of court concerning 
joinder. 

Because the rule in question is similar to the Federal Rule 
the Municipal Court of Appeals said it might consider with 
profit the background of the Federal Rule. The Municipal 
Court rule in question was promulgated in June 1944 and 
went into effect on October 2, 1944. At the time of its 
promulgation in June 1944—almost two years before the 
effective date of the criminal rules in the federal district 
courts (March 21, 1946), the materials then available were 
the preliminary drafts of the federal rules with the notes 
of the Advisory Committee. 7 Speaking of what is now 
Federal Rule 8 those notes stated: 

The provisions of the rule seem to permit joinder of 
defendants in such instances as those illustrated by 
United States v. Geare, supra; United States v. 
Dietrich, supra; and State v. Blackley, 191 Wash. 23 
(1937). They are in accord with provisions suggested 
by Van Devanter, Circuit Judge, in United States v. 
Dietrich, supra, 670: “Much can be said in support of 
a practice which, subject to a discretion invested in the 
court to enable it to do justice between the government 
and the accused, permits two or more defendants to be 
in separate counts of the same indictment severally 
charged with distinct and several offenses of the same 
class and grade, and subject to the same punishment, 
where the offenses appear to have been committed at 
at the same time and place and to form parts of the 
same transaction. Under such circumstances the proof 
in respect to one offense would almost necessarily 
throw light upon the other or others, and the connection 


7 Federal Rules of Criminal Procedure, Preliminary Draftfsl 
with notes and forms, prepared by the Advisory Committee on 
Rules of Criminal Procedure appointed by the Supreme Court of 
the United States. United States Government Printing Office 
(first draft, May 1943; second draft, February' 1944). 
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between them would frequently be so close that it would 
be difficult or impossible to separate the proof of one 
from the proof of the other or others.” 

Thus we see that in the material published when the 
Municipal Court adopted the rule in question it was the 
Advisory Committee’s view that the rule would permit 
joinder in the Blackley situation, the case discussed at p. 7, 
ante. The much shorter notes of the Advisory Committee 
on which Miciotto relies as supporting the argument that 
the Federal Rule effected no substantial change in the law 
of joinder were not published until March 1945, almost one 
year after the Municipal Court had adopted its own rule 
5(a). 

We submit that the opinion of the Municipal Court of 
Appeals, affirming the Municipal Court’s construction of 
one of its own rules is correct and should be sustained. 

II 

Adoption of Its Rule 5(a), Which Here Permitted the Joinder 
of the Two Drivers Responsible for the Fatal Three-Way 
Collision, Was Within the Broad Statutory Grant of Power 
to the Municipal Court by the 1942 Act of Congress (56 
Stat. 190) 

Miciotto, in the event that this Court declines to over¬ 
turn the construction of the rule by the two courts below, 
advances the alternative argument that the rule was beyond 
the power of the Municipal Court to adopt. He contends 
that the Municipal Court’s rule-making power stems from, 
and is limited by, the Act of March 3, 1921, D. C. Code 
11-722. We submit that Miciotto’s argument either over¬ 
looks, or fails to give it the required effect, a statute on 
the subject which Congress enacted some twenty years 
later. That later statute, 56 Stat. 190, provides that 

The Municipal Court for the District of Columbia 
shall have the power and is hereby directed to pre¬ 
scribe, by rules, the forms of process, writs, pleadings 
and motions, and practice and procedure in such court, 
to provide for the efficient administration of justice, 
and the same shall conform as nearly as may be prac¬ 
ticable to the forms, practice, and procedure now ob¬ 
taining under the Federal Rules of Civil Procedure. 
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Said rules shall not abridge, enlarge, or modify the 
substantive rights of any litigant. After their effec¬ 
tive date all laws in conflict therewith shall be of no 
further force or effect * * * 

The Municipal Court rule is one which that court could 
well adopt under the 1942 Act. The prohibition in that 
statute was against changing substantive law. While the 
court could not have changed the elements of the crime by 
rule, it nevertheless was entitled to provide for the proce¬ 
dure by which these defendants were brought before the 
court for trial. After adoption by the court of its rules, 
laws to the contrary were no longer to be of anv force 
or effect. Miciotto is in error in his contention that this 
broad power was granted only to the Supreme Court. 

Ill 

The Question Whether Miciotto Was Entitled to a Separate 

Trial Was Addressed to the Discretion of the Trial Judge. 

No Abuse of That Discretion Is Shown 

Miciotto’s brief argues a point not raised by Simcic, i.e., 
assuming the joinder to be proper that he was entitled to 
a separate trial. Where defendants are properly joined 
the granting of separate trials is a matter of discretion. 
Hall v. United States, 83 U.S. App. D.C. 166, 168 F. 2d 
161, cert, denied 334 U.S. S53. 8 In advance of trial Miciotto 
asked for a severance, but made no showing why a trial 
with Simcic could not be a fair trial (J.A. 4A). Obviously 
then, failure to grant that motion can hardly be reversible 
error for “It is only when the situation is such that the 
exercise of common sense and sound judicial judgment 
should lead one to conclude that one defendant cannot have 

8 See also. Stilson v. United States, 250 U.S. 5S3; Heike v. United 
States, 227 U.S. 131; United States v. Ball, 163 U.S. 662; United 
States v. Marchant, 12 Wheat. 480 (U.S. 1827); Wheeler v. United 
States, S2 U.S. App. D.C. 363, 165 F. 2d 225. cert, denied 333 U.S. 
829; Lucas v. United States, 70 App. D.C. 92. 104 F. 2d 225. 

In that last case, this Court observed that ‘“if the Government 
had been compelled to try each separately Johnson would have 
placed the blame on Lucas and Lucas on Johnson and the probable 
result would have been an acquittal of both. In these circumstances 
it was within the sound discretion of the trial court whether to 
grant separate trials.” 
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a fair trial, as that term is understood in law, that a sev¬ 
erance should be granted.” “The mere fact that there is 
hostility between defendants or that one mav trv to save 

• mm 

himself at the expense of another is in itself alone not suffi¬ 
cient grounds to require separate trials.” I)auer v. United 
Stoles, 1S9 F. 2d 343, 344 (10 Cir. 1951) cert, denied 342 
U.S. 898. 

Miciotto’s motion for a new trial, made after his con¬ 
viction, was likewise committed to the discretion of the 
trial judge and is reversible only for “a plain abuse of 
discretion.” United States v. Socony Vacuum Oil Co., 310 
U.S. 150, 247. We submit that here, too, Miciotto has failed 
to show that his trial with Simcic was not a fair one. In 
similar circumstances, this Court has stated that much re¬ 
liance should be placed upon the trial judge’s determina¬ 
tion of the matter. Hall v. United States, 84 U.S. App. 
D.C. 209, 171 F. 2d 347. See also Land v. United States, 
177 F. 2d 346 (4 Cir. 1949); Webb v. United States, 191 
F. 2d 512 (10 Cir. 1951). Here not only has the trial 
judge determined that Miciotto’s contention lacked merit 
but the three judges of the Municipal Court of Appeals, 
after examining the six-hundred page record of this 
six day trial, likewise concluded that Miciotto had not sus¬ 
tained his burden of showing wherein he was prejudiced. 
Wherefore, we submit that this Court should deny Mici- 
otto's contentions that he was entitled to a separate trial. 

CONCLUSION 

We submit that the judgment of the Municipal Court of 
Appeals, sustaining the appellants’ convictions in the Mu¬ 
nicipal Court, should be affirmed. 

Charles M. Irelan, 

United States Attorney. 

Joseph M. Howard, 

Emory W. Reisinger, II 
William E. Kirk, Jr., 
Assistant United States Attorneys. 
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